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70 CALIFORNIA LAW REVIEW 

Admiralty: Have State Courts Jurisdiction to Declare 
a Sale of a Vessel at the Instance of a Minority Owner? — 
In Fischer v. Carey 1 the California court was called upon for the 
first time to decide this question. The minority owners becoming 
dissatisfied with the. employment of the vessel by the majority 
owners, brought a suit in equity asking that a receiver be appointed, 
a sale of the vessel be decreed and the proceeds distributed pro- 
portionately. The Civil Code 2 declares that disputes between part 
owners of a vessel may be settled by a court of competent juris- 
diction; but it was held, in the able opinion of Mr. Justice Hen- 
shaw in which the authorities are thoroughly reviewed, that a state 
court was not such a court, the federal courts having exclusive 
jurisdiction over such matters. 

The Federal Judiciary Act 3 declares that the federal courts 
shall have exclusive jurisdiction of all cases of admiralty and 
maritime jurisdiction, saving in all cases a right to a common 
law remedy where the common law is competent to give it. Thus 
under this saving clause the state courts have concurrent juris- 
diction in certain matters. In all partition cases there are two 
points to be determined: Are such suits cognizable in admiralty, 
and is there concurrent jurisdiction in the state courts? Admir- 
alty has always entertained jurisdiction of partition matters; 4 and 
as to the second point, all actions in admiralty permissible in the 
state courts must proceed in personam, 5 and hence it is only in 
such actions that the state courts have concurrent jurisdiction. 
An action for a sale of a vessel is in rem, being against the thing 
itself, and, therefore, not within the concurrent jurisdiction of the 
state courts. 6 

The argument for state jurisdiction is based on the fact that 
while the federal courts have always afforded relief where suit was 
brought by equal part owners, 7 they have uniformly refused it at 
the instance of minority owners, 8 the conclusion being drawn that 



1 (July 27, 1916), 52 Cal. Dec. 194, 159 Pac. 577. 

2 Cal. Civ. Code, § 964. 

3 U. S. Rev. Stats., § 563, subdv. 8. 

*The Seneca (1829), Fed. Cas. 12,670; Ex parte Easton (1877), 95 
U. S. 68, 24 L. Ed. 373; Benedict, Admiralty, § 187. 

s The Moses Taylor v. Hammons (1866), 71 U. S. 411. 18 L. Ed 397- 
Gnswold v. The Otter (1867), 12 Minn. 465; Knapp, Stout & Co. v. Mc- 
Caffrey (1900), 177 U. S. 638, 646, 648, 44 L. Ed. 921, 20 Sup. Ct. Rep. 824; 
Benedict, Admiralty, § 187. 

« Steamboat Co. v. Chase (1872), 83 U. S. 522, 533, 21 L. Ed. 369; Aurora 
Shipping Co. v. Boyce (1911), 191 Fed. 960. A state cannot authorize a 
proceeding in rem for causes of action cognizable in admiralty. De Lovio 
v. Boit (1815), Fed. Cas. 3,776; Crawford v. Bark "Caroline Reed" (1871), 
42 Cal. 469 ; 32 Am. Dec. 68, note. 

'The Seneca, supra, n. 4; Burr v. The St. Thomas (1851), Fed. Cas. 
2,194a; The Annie H. Smith (1878), Fed. Cas. 420; Coyne v. Caples (1881), 
8 Fed. 638. 

8 Orleans v. Phoebus (1837), 36 U. S. 175, 9 L. Ed. 677; Tunno v. The 
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relief is refused from lack of jurisdiction. This view has small 
support. 9 

The more logical view is that expressed in the principal case. 10 
It is not that the federal courts have no jurisdiction over partition 
suits brought by minority owners, or they would have dismissed 
them on that specific ground without deciding on the merits of the 
cases, but rather that to grant relief in such cases would be directly 
contrary to the well recognized principle in admiralty of right of 
control in the majority. 11 Moreover, the action is necessarily 
in rem, being against the ship itself, and over such actions in ad- 
miralty the federal courts have exclusive jurisdiction. In the 
light of these principles the decision of the California court seems 
unimpeachable. 

/. M. P. 

Boundaries: Presumption That Grantee Takes to 
Center. — The presumption is well established that a purchaser 
of land bordering on a highway takes title to the center thereof 
unless a contrary intention appears from conveyance. 1 Such by 
statute is declared to be the law of California. 2 The contrary 
intention may be expressly declared — though there is authority 
which holds that not even this is controlling, 3 — or it may be 
gathered from the terms of the grant. The question then in all 
such cases is just what words of description will be held sufficient 
to rebut this presumption. 

There would seem to be two clear lines of authority on this 
subject. (1) The use of the words "on" "by" or "along" 4 a 
highway will convey title to the center of the highway, while on 
the other hand a description of land as bounded by the "edge" 
"side" or "margin" 5 or "to the line" 6 of the highway is held to 
exclude the center of the way. (2) The second class of cases 

Betsina (1857), Fed. Cas. 14,236; The Ocean Belle (1872), Fed. Cas. 10,402; 
Hughes, Admiralty, 296. 

"Andrews v. Betts (1876), 8 Hun. (N. Y.) 322; Swain v. Knapp 
(1884), 32 Minn. 429, 21 N. W. 414; Reynolds v. Nielson (1903), 116 Wise. 
483, 93 N. W. 455, 96 Am. St. Rep. 1000. 

10 Supra, n. 1. 

"1 R. C. L. 416; Hughes, Admiralty, 296; Supra, n. 1. 

x 2 Tiffany, Real Property, § 392; 2 Reeves, Real Property, § 1131, p. 
1506; 5 Cyc. 905. 

2 Cal. Civ. Code, §§ 831, 1112. 

3 Peck v. Smith (1820), 1 Conn. 103, 6 Am. Dec. 216. 

4 2 Tiffany, Real Property, p. 894; White v. Godfrey (1867), 97 Mass. 
472; 2 Reeves, Real Property, p. 1508, and authorities there cited. 

5 Smith v. Slocomb (1858), 77 Mass. 280; Van Winkle v. Van Winkle 
(1906), 184 N. Y. 193, 77 N. E. 33; McKenzie v. Gleason (1904), 184 Mass. 
452, 69 N. E. 1076; 2 Reeves, Real Property, p. 1506; Walker v. Boynton 
(1876), 120 Mass. 349. 

"Hamlin v. Pairpoint M'f'g. Co. (1886), 141 Mass. 51, 6 N. E. 531; 
Iron Mt. Ry. Co. v. Bingham (1889), 87 Tenn. 522, 11 S. W. 705; Buck v. 
Squiers (1850), 22 Vt. 484; Severy v. Central Pac. R. Co. (1875), 51 Cal. 
194; Macadamizing Co. v. Williams (1886), 70 Cal. 534, 12 Pac. 530. 



